Appendix C.

Other Applicable Law

The Magnuson-Stevens Fishery Conservation and Management Act (MagnusonStevens Act) (16 U.S.C. 1801 et seq.) provides the authority for fishery management in
federal waters of the Exclusive Economic Zone. However, fishery management decisionmaking is also affected by a number of other federal statutes designed to protect the
biological and human components of U.S. fisheries, as well as the ecosystems that
support those fisheries. Major laws affecting federal fishery management decisionmaking are summarized below.
Administrative Procedures Act
All federal rulemaking is governed under the provisions of the Administrative
Procedure Act (APA) (5 U.S.C. Subchapter II), which establishes a “notice and
comment” procedure to enable public participation in the rulemaking process. Under the
APA, NOAA Fisheries is required to publish notification of proposed rules in the Federal
Register and to solicit, consider, and respond to public comment on those rules before
they are finalized. The APA also establishes a 30-day waiting period from the time a
final rule is published until it takes effect. This amendment is subject to all regulations
under the APA and will undergo and requisite notice and comment periods before being
implemented.
Coastal Zone Management Act
Section 307(c)(1) of the Federal Coastal Zone Management Act of 1972 (CZMA), as
amended, requires federal activities that affect any land or water use or natural resource
of a state’s coastal zone be conducted in a manner consistent, to the maximum extent
practicable, with approved state coastal management programs. The requirements for
such a consistency determination are set forth in NOAA regulations at 15 C.F.R. part
930, subpart C. According to these regulations and CZMA Section 307(c)(1), when
taking an action that affects any land or water use or natural resource of a state’s coastal
zone, NMFS is required to provide a consistency determination to the relevant state
agency at least 90 days before taking final action.
Upon submission to the Secretary, NOAA Fisheries will determine if this plan
amendment is consistent with the Coastal Zone Management programs of the Atlantic
states from Florida to Maine, to the maximum extent possible. Their determination will
then be submitted to the responsible state agencies under Section 307 of the CZMA
administering approved Coastal Zone Management programs for these states.
Data Quality Act
The Data Quality Act (DQA) (Public Law 106-443) effective October 1, 2002,
requires the government to set standards for the quality of scientific information and
statistics used and disseminated by federal agencies. Information includes any
communication or representation of knowledge such as facts or data, in any medium or
form, including textual, numerical, cartographic, narrative, or audiovisual forms (includes
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web dissemination, but not hyperlinks to information that others disseminate; does not
include clearly stated opinions).
Specifically, the DQA directs the Office of Management and Budget (OMB) to issue
government wide guidelines that “provide policy and procedural guidance to federal
agencies for ensuring and maximizing the quality, objectivity, utility, and integrity of
information disseminated by federal agencies.” Such guidelines have been issued,
directing all federal agencies to create and disseminate agency-specific standards to: 1)
ensure information quality and develop a pre-dissemination review process; 2) establish
administrative mechanisms allowing affected persons to seek and obtain correction of
information; and 3) report periodically to OMB on the number and nature of complaints
received.
Scientific information and data are key components of fishery management plans
(FMPs) and amendments and the use of best available information is the second national
standard under the Magnuson-Stevens Act. To be consistent with the DQA, FMPs and
amendments must be based on the best information available. They should also properly
reference all supporting materials and data, and be reviewed by technically competent
individuals. With respect to original data generated for FMPs and amendments, it is
important to ensure that the data are collected according to documented procedures or in
a manner that reflects standard practices accepted by the relevant scientific and technical
communities. Data will also undergo quality control prior to being used by the agency
and a pre-dissemination review.
Endangered Species Act
The Endangered Species Act (ESA) of 1973, as amended, (16 U.S.C. Section 1531 et
seq.) requires that federal agencies use their authorities to conserve endangered and
threatened species. The ESA requires NMFS, when proposing a fishery action that “may
affect” critical habitat or endangered or threatened species, to consult with the
appropriate administrative agency (itself for most marine species, the U.S. Fish and
Wildlife Service for all remaining species) to determine the potential impacts of the
proposed action. Consultations are concluded informally when proposed actions may
affect but are “not likely to adversely affect” endangered or threatened species or
designated critical habitat. Formal consultations, including a biological opinion, are
required when proposed actions may affect and are “likely to adversely affect”
endangered or threatened species or adversely modify designated critical habitat. If
jeopardy or adverse modification is found, the consulting agency is required to suggest
reasonable and prudent alternatives. NOAA Fisheries, as part of the Secretarial review
process, will make a determination regarding the potential impacts of the proposed
actions.
Marine Mammal Protection Act
The Marine Mammal Protection Act (MMPA) established a moratorium, with certain
exceptions, on the taking of marine mammals in U.S. waters and by U.S. citizens on the
high seas. It also prohibits the importing of marine mammals and marine mammal
products into the United States. Under the MMPA, the Secretary of Commerce
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(authority delegated to NMFS) is responsible for the conservation and management of
cetaceans and pinnipeds (other than walruses). The Secretary of the Interior is
responsible for walruses, sea otters, polar bears, manatees, and dugongs.
Part of the responsibility that NMFS has under the MMPA involves monitoring
populations of marine mammals to make sure that they stay at optimum levels. If a
population falls below its optimum level, it is designated as “depleted.” A conservation
plan is then developed to guide research and management actions to restore the
population to healthy levels.
In 1994, Congress amended the MMPA, to govern the taking of marine mammals
incidental to commercial fishing operations. This amendment required the preparation of
stock assessments for all marine mammal stocks in waters under U.S. jurisdiction;
development and implementation of take-reduction plans for stocks that may be reduced
or are being maintained below their optimum sustainable population levels due to
interactions with commercial fisheries; and studies of pinniped-fishery interactions. The
MMPA requires a commercial fishery to be placed in one of three categories, based on
the relative frequency of incidental serious injuries and mortalities of marine mammals.
Category I designates fisheries with frequent serious injuries and mortalities incidental to
commercial fishing; Category II designates fisheries with occasional serious injuries and
mortalities; Category III designates fisheries with a remote likelihood or no known
serious injuries or mortalities.
Under the MMPA, to legally fish in a Category I and/or II fishery, a fisherman must
take certain steps. For example, owners of vessels or gear engaging in a Category I or II
fishery, are required to obtain a marine mammal authorization by registering with the
Marine Mammal Authorization Program (50 CFR 229.4). They are also required to
accommodate an observer if requested (50 CFR 229.7(c)) and they must comply with any
applicable take reduction plans. The 2015 final List of Fisheries (79 FR 77919,
December 29, 2014) classifies the snapper-grouper hook-and-line segment of the fishery
as a Category III fishery. Category III designates fisheries with a remote likelihood or no
known serious injuries or mortalities. The southeast U.S. Atlantic black sea bass pot
sector is included in the grouping of the Atlantic mixed species trap/pot fisheries, which
the 2015 Final LOF classifies as a Category II. Gear types used in these fisheries are
determined to have occasional incidental mortality and serious injury of marine
mammals.
Essential Fish Habitat
The amended Magnuson-Stevens Act included a new habitat conservation provision
known as Essential Fish Habitat (EFH) that requires each existing and any new FMPs to
describe and identify EFH for each federally managed species, minimize to the extent
practicable impacts from fishing activities on EFH that are more than minimal and not
temporary in nature, and identify other actions to encourage the conservation and
enhancement of that EFH. To address these requirements the South Atlantic Fishery
Management Council has, under separate action, approved an environmental impact
statement (SAFMC 1998) to address the new EFH requirements contained within the
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Magnuson-Stevens Act. Section 305(b)(2) requires federal agencies to obtain a
consultation for any action that may adversely affect EFH. An EFH consultation will be
conducted for this action.
Executive Orders
E.O. 12630: Takings
The Executive Order on Government Actions and Interference with Constitutionally
Protected Property Rights that became effective March 18, 1988, requires each federal
agency prepare a Takings Implication Assessment for any of its administrative,
regulatory, and legislative policies and actions that affect, or may affect, the use of any
real or personal property. Clearance of a regulatory action must include a takings
statement and, if appropriate, a Takings Implication Assessment. The NOAA Office of
General Counsel will determine whether a Taking Implication Assessment is necessary
for this amendment.
E.O. 12866: Regulatory Planning and Review
Executive Order 12866: Regulatory Planning and Review, signed in 1993, requires
federal agencies to assess the costs and benefits of their proposed regulations, including
distributional impacts, and to select alternatives that maximize net benefits to society. To
comply with E.O. 12866, NOAA Fisheries prepares a Regulatory Impact Review (RIR)
for all fishery regulatory actions that either implement a new fishery management plan or
significantly amend an existing plan. RIRs provide a comprehensive analysis of the costs
and benefits to society of proposed regulatory actions, the problems and policy objectives
prompting the regulatory proposals, and the major alternatives that could be used to solve
the problems. The reviews also serve as the basis for the agency’s determinations as to
whether proposed regulations are a “significant regulatory action” under the criteria
provided in E.O. 12866 and whether proposed regulations would have a significant
economic impact on a substantial number of small entities in compliance with the
Regulatory Flexibility Act.
On June 20, 2013, the Small Business Administration issued a final rule revising the
small business size standards for several industries effective July 22, 2013 (78 FR
37398). The rule increased the size standard for Finfish Fishing from $4.0 to $19.0
million, Shellfish Fishing from $4.0 to $5.0 million, and Other Marine Fishing from $4.0
to $7.0 million. In light of these new standards, NOAA Fisheries has preliminarily
determined that the proposed action would not have a significant economic impact on a
substantial number of small entities.
E.O. 12898: Federal Actions to Address Environmental Justice in Minority
Populations and Low Income Populations
This Executive Order mandates that each federal agency shall make achieving
environmental justice part of its mission by identifying and addressing, as appropriate,
disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations in
the United States and its territories and possessions. Federal agency responsibilities
South Atlantic Snapper Grouper
AMENDMENT 36

C-4

Appendix C. Other Applicable Law

under this Executive Order include conducting their programs, policies, and activities that
substantially affect human health or the environment, in a manner that ensures that such
programs, policies, and activities do not have the effect of excluding persons from
participation in, denying persons the benefit of, or subjecting persons to discrimination
under, such, programs policies, and activities, because of their race, color, or national
origin. Furthermore, each federal agency responsibility set forth under this Executive
Order shall apply equally to Native American programs. Environmental justice
considerations are discussed in detail in Section 3.3.4.
E.O. 12962: Recreational Fisheries
This Executive Order requires federal agencies, in cooperation with states and tribes,
to improve the quantity, function, sustainable productivity, and distribution of U.S.
aquatic resources for increased recreational fishing opportunities through a variety of
methods including, but not limited to, developing joint partnerships; promoting the
restoration of recreational fishing areas that are limited by water quality and habitat
degradation; fostering sound aquatic conservation and restoration endeavors; and
evaluating the effects of federally-funded, permitted, or authorized actions on aquatic
systems and recreational fisheries, and documenting those effects. Additionally, it
establishes a seven-member National Recreational Fisheries Coordination Council
(Council) responsible for, among other things, ensuring that social and economic values
of healthy aquatic systems that support recreational fisheries are considered by federal
agencies in the course of their actions, sharing the latest resource information and
management technologies, and reducing duplicative and cost-inefficient programs among
federal agencies involved in conserving or managing recreational fisheries. The Council
also is responsible for developing, in cooperation with federal agencies, states and tribes,
a Recreational Fishery Resource Conservation Plan - to include a five-year agenda.
Finally, the Order requires NMFS and the U.S. Fish and Wildlife Service to develop a
joint agency policy for administering the ESA.
E.O. 13132: Federalism
The Executive Order on Federalism requires agencies in formulating and
implementing policies, to be guided by the fundamental federalism principles. The Order
serves to guarantee the division of governmental responsibilities between the national
government and the states that was intended by the framers of the Constitution.
Federalism is rooted in the belief that issues not national in scope or significance are most
appropriately addressed by the level of government closest to the people. This Order is
relevant to FMPs and amendments given the overlapping authorities of NMFS, the states,
and local authorities in managing coastal resources, including fisheries, and the need for a
clear definition of responsibilities. It is important to recognize those components of the
ecosystem over which fishery managers have no direct control and to develop strategies
to address them in conjunction with appropriate state, tribes and local entities
(international too).
No federalism issues have been identified relative to the actions proposed in this
amendment. Therefore, consultation with state officials under Executive Order 12612 is
not necessary.
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