Excer pts from T he M agnuson-Stevens Fishery Conservation and M anagement Act

SEC. 303A.LIMITED ACCESSPRIVILEGE PROGRAMS. 16 U.S.C. 1853a

(a) IN GENERAL.—After the date of enactment of the Magpon-Stevens Fishery
Conservation and Management Reauthorization Act of 2006, ecCaway submit, and the
Secretary may approve, for a fishery that is managed @anideited access system, a limited
access privilege program to harvest fish if the prograetsitbe requirements of this section.

(b) NO CREATION OF RIGHT, TITLE, OR INTEREST.—Limiteaccess privilege, quota
share, or other limited access system authorizatiabledied, implemented, or managed under
this Act—
(1) shall be considered a permit for the purposes ofosec807, 308, and 309;
(2) may be revoked, limited, or modified at any time incadance with this Act,
including revocation if the system is found to have jedizad the sustainability of the
stock or the safety of fishermen;
(3) shall not confer any right of compensation to the holtisuch limited access
privilege, quota share, or other such limited accedsrmsyauthorization if it is revoked,
limited, or modified;

(4) shall not create, or be construed to create, any titie, or interest in or to any fish
before the fish is harvested by the holder; and

(5) shall be considered a grant of permission to the hofdée limited access privilege
or quota share to engage in activities permitted by konited access privilege or quota
share.

(c) REQUIREMENTS FOR LIMITED ACCESS PRIVILEGES.—

(1) IN GENERAL.—Any limited access privilege program to hatvesh submitted by a
Council or approved by the Secretary under this section shall—

(A) if established in a fishery that is overfished or sabjo a rebuilding plan,
assist in its rebuilding;

(B) if established in a fishery that is determined bySbkeretary or the Council
to have over-capacity, contribute to reducing capacity;

(C) promote—
(i) fishing safety;
(ii) fishery conservation and management; and
(iii) social and economic benefits;

(D) prohibit any person other than a United Statesetitia corporation,
partnership, or other entity established under the lawsedfhited States or any



State, or a permanent resident alien, that meetsigeilély and participation
requirements established in the program from acquiringvéege to harvest
fish, including any person that acquires a limited axpewilege solely for the
purpose of perfecting or realizing on a security interestiah privilege;

(E) require that all fish harvested under a limiteceas privilege program be
processed on vessels of the United States or on UnagesSioil (including any
territory of the United States);

(F) specify the goals of the program;

(G) include provisions for the regular monitoring and revigvtie Council and
the Secretary of the operations of the program, includireyéting progress in
meeting the goals of the program and this Act, and any segesodification of
the program to meet those goals, with a formal and ddteélview 5 years after
the implementation of the program and thereafter to coineitthescheduled
Council review of the relevant fishery management plan (@l¢ss frequently
than once every 7 years);

(H) include an effective system for enforcement, meimty and management of
the program, including the use of observers or electronic nmmgtsystems;

() include an appeals process for administrative revieilueSecretary’s
decisions regarding initial allocation of limited accpasileges;

(J) provide for the establishment by the Secretary, in catgutwith
appropriate Federal agencies, for an information colleetnehreview process to
provide any additional information needed to determine whetheiflaggl acts
of anti-competition, anti-trust, price collusion, or pribeng have occurred
among regional fishery associations or persons receivitigtiraccess
privileges under the program; and

(K) provide for the revocation by the Secretary of limiéedess privileges held
by any person found to have violated the antitrust ldwiseoUnited States.

(2) WAIVER.—The Secretary may waive the requirement odgeaph (1)(E) if the
Secretary determines that—

(A) the fishery has historically processed the fishidetsf the United States;
and

(B) the United States has a seafood safety equivalemegragnt with the
country where processing will occur.

(3) FISHING COMMUNITIES.—
(A) IN GENERAL.—

() ELIGIBILITY.—To be eligible to participate in a litted access
privilege program to harvest fish, a fishing community shall—



() be located within the management area of the relevant
Council;

(I meet criteria developed by the relevant Coungpraved by
the Secretary, and published in the Federal Register;

(1) consist of residents who conduct commercial or rE&ooeal
fishing, processing, or fishery-dependent support businesses
within the Council's management area; and

(IV) develop and submit a community sustainability plan to the
Council and the Secretary that demonstrates how the plan wil
address the social and economic development needs of coastal
communities, including those that have not historicallythad
resources to participate in the fishery, for approvaldase

criteria developed by the Council that have been approy¢de
Secretary and published in the Federal Register.

(i) FAILURE TO COMPLY WITH PLAN.—The Secretary shaleny
or revoke limited access privileges granted under this sefctiany
person who fails to comply with the requirements of thernamty
sustainability plan. Any limited access privileges denieckeoked
under this section may be reallocated to other eligil@mbers of the
fishing community.

(B) PARTICIPATION CRITERIA.—In developing participation cgiia for
eligible communities under this paragraph, a Council soalider—

(i) traditional fishing or processing practices in, andegtglence on, the
fishery;

(ii) the cultural and social framework relevant to tisaery;

(iif) economic barriers to access to fishery;

(iv) the existence and severity of projected economic atidlsmpacts
associated with implementation of limited access @gél programs on
harvesters, captains, crew, processors, and other biesrsegsstantially

dependent upon the fishery in the region or subregion;

(v) the expected effectiveness, operational transparandyequitability
of the community sustainability plan; and

(vi) the potential for improving economic conditions in remaiastal
communities lacking resources to participate in harvestiqyocessing
activities in the fishery.

(4) REGIONAL FISHERY ASSOCIATIONS.—

(A) IN GENERAL.—To be eligible to participate in a limiteéccess privilege
program to harvest fish, a regional fishery associasiahl—



() be located within the management area of the asle€ouncil;

(i) meet criteria developed by the relevant Courapproved by the
Secretary, and published in the Federal Register;

(iii) be a voluntary association with established bydamd operating
procedures;

(iv) consist of participants in the fishery who hold qushare that are
designated for use in the specific region or subregion covsréhe
regional fishery association, including commercial or r&ooeal
fishing, processing, fishery-dependent support businesseshiagfis
communities;

(v) not be eligible to receive an initial allocation dfraited access
privilege but may acquire such privileges after the initiaication, and
may hold the annual fishing privileges of any limited accessigmes it
holds or the annual fishing privileges that is members ¢oréj and

(vi) develop and submit a regional fishery association glahg Council
and the Secretary for approval based on criteria develpptte
Council that have been approved by the Secretary and pubilistied
Federal Register.

(B) FAILURE TO COMPLY WITH PLAN.—The Secretary shaleny or
revoke limited access privileges granted under thisaetbi any person
participating in a regional fishery association who falsamply with the
requirements of the regional fishery association plan.

(C) PARTICIPATION CRITERIA.—In developing participation @ita for
eligible regional fishery associations under this paragrag@guncil shall
consider—

(i) traditional fishing or processing practices in, andegtglence on, the
fishery;

(ii) the cultural and social framework relevant to tisaery;

(iif) economic barriers to access to fishery;

(iv) the existence and severity of projected economic atidlsmpacts
associated with implementation of limited access @gél programs on
harvesters, captains, crew, processors, and other biesrsegsstantially
dependent upon the fishery in the region or subregion;

(v) the administrative and fiduciary soundness of the &ssmt, and

(vi) the expected effectiveness, operational transparamcyequitability
of the fishery association plan.



(5) ALLOCATION.—In developing a limited access privilegegram to harvest fish a
Council or the Secretary shall—

(A) establish procedures to ensure fair and equitaliialiailocations, including
consideration of—

(i) current and historical harvests;

(i) employment in the harvesting and processing sectors;

(iii) investments in, and dependence upon, the fishery; and
(iv) the current and historical participation of fishirmpamunities;

(B) consider the basic cultural and social frameworkeffishery, especially
through—

(i) the development of policies to promote the sustainedcyation of
small owner-operated fishing vessels and fishing commurfiizes t
depend on the fisheries, including regional or port-speeifiding or
delivery requirements; and

(i) procedures to address concerns over excessive geogoauticer
consolidation in the harvesting or processing sectors disthery;

(C) include measures to assist, when necessary and dp@opntry-level and
small vessel owner-operators, captains, crew, and figinmgnunities through
set-asides of harvesting allocations, including providing lpgeis, which may
include set-asides or allocations of harvesting privilegescanomic assistance
in the purchase of limited access privileges;

(D) ensure that limited access privilege holders do not exguniexcessive share
of the total limited access privileges in the program by—

(i) establishing a maximum share, expressed as a percerftdgetotal
limited access privileges, that a limited access gé@lholder is
permitted to hold, acquire, or use; and

(i) establishing any other limitations or measures necgssgrevent an
inequitable concentration of limited access privileges; and

(E) authorize limited access privileges to harvesttfisbe held, acquired, used
by, or issued under the system to persons who substantiglbigze in the
fishery, including in a specific sector of such fishery,specified by the Council.

(6) PROGRAM INITIATION.—

(A) LIMITATION.—Except as provided in subparagraph (D), au@al may
initiate a fishery management plan or amendment to estiadblimited access
privilege program to harvest fish on its own initiative ah# Secretary has
certified an appropriate petition.



(B) PETITION.—A group of fishermen constituting more tf#hpercent of the
permit holders, or holding more than 50 percent of the altotah the fishery
for which a limited access privilege program to harvisstis sought, may
submit a petition to the Secretary requesting that tleeaat Council or Councils
with authority over the fishery be authorized to initidie development of the
program. Any such petition shall clearly state the fistenyhich the limited
access privilege program would apply. For multispecies peimthe Gulf of
Mexico, only those participants who have substantially fishe species
proposed to be included in the limited access prograthish eligible to sign a
petition for such a program and shall serve as the fumsietermining the
percentage described in the first sentence of this sulvpptag

(C) CERTIFICATION BY SECRETARY.—Upon the receipt of asyych
petition, the Secretary shall review all of the signatorethe petition and, if the
Secretary determines that the signatures on the petpoasent more than 50
percent of the permit holders, or holders of more thapesfent of the allocation
in the fishery, as described by subparagraph (B), thet@ecshall certify the
petition to the appropriate Council or Councils.

(D) NEW ENGLAND AND GULF REFERENDUM.—

(i) Except as provided in clause (iii) for the Gulf of &= commercial
red snapper fishery, the New England and Gulf Councils roagubmit,
and the Secretary may not approve or implement, a fishanagement
plan or amendment that creates an individual fishing quotram
including a Secretarial plan, unless such a systenitiamtely
developed, has been approved by more than 2/3 of those woting
referendum among eligible permit holders, or other perdessribed in
clause (v), with respect to the New England Council, aral tmgjority
of those voting in the referendum among eligible permit msldath
respect to the Gulf Council. For multispecies permitihe Gulf of
Mexico, only those participants who have substantially fishe species
proposed to be included in the individual fishing quota @wgshall be
eligible to vote in such a referendum. If an individuslhing quota
program fails to be approved by the requisite numberagfetivoting, it
may be revised and submitted for approval in a subsegefenendum.

(i) The Secretary shall conduct a referendum under this sadpagh,
including notifying all persons eligible to participatetire referendum
and making available to them information concerning theckdage
procedures, and eligibility requirements for the refereamguocess and
the proposed individual fishing quota program. Within 1 yadtar the
date of enactment of the Magnuson-Stevens Fishery Coriseraat
Management Reauthorization Act of 2006, the Secretary siialish
guidelines and procedures to determine procedures and vingibgiy
requirements for referenda and to conduct such referaral&air and
equitable manner.



(i) The provisions of section 407(c) of this Act shall gpipl lieu of this
subparagraph for an individual fishing quota program foGh# of
Mexico commercial red snapper fishery.

(iv) Chapter 35 of title 44, United States Code, (commé&ntywn as the
Paperwork Reduction Act) does not apply to the referenda caatuct
under this subparagraph.

(v) The Secretary shall promulgate criteria for detemgnihether
additional fishery participants are eligible to vote in e England
referendum described in clause (i) in order to ensutectbey members
who derive a significant percentage of their total incoromfthe fishery
under the proposed program are eligible to vote in the refere.

(vi) In this subparagraph, the term ‘individual fishing quota’ doats
include a sector allocation.

(7) TRANSFERABILITY.—In establishing a limited accessvpege program, a
Council shall—

(A) establish a policy and criteria for the transfeigbof limited access
privileges (through sale or lease), that is consistghtthe policies adopted by
the Council for the fishery under paragraph (5); and

(B) establish, in coordination with the Secretary, a@ss for monitoring of
transfers (including sales and leases) of limited acpesileges.

(8) PREPARATION AND IMPLEMENTATION OF SECRETARIAL PANS.—This
subsection also applies to a plan prepared and implemented Secretary under
section 304(c) or 304(g).

(9) ANTITRUST SAVINGS CLAUSE.—Nothing in this Act shdle construed to
modify, impair, or supersede the operation of any of thérastilaws. For purposes of
the preceding sentence, the term ‘antitrust laws’ hasé@ning given such term in
subsection (a) of the first section of the Clayton Axtept that such term includes
section 5 of the Federal Trade Commission Act to the eittahsuch section 5 applies to
unfair methods of competition.

(d) AUCTION AND OTHER PROGRAMS.—In establishing a liext access privilege program,
a Council shall consider, and may provide, if appropriateuetion system or other program to
collect royalties for the initial, or any subsequentiriistion of allocations in a limited access
privilege program if—

(1) the system or program is administered in such a latte resulting distribution of
limited access privilege shares meets the program ssgents of this section; and

(2) revenues generated through such a royalty program argitéelpa the Limited
Access System Administration Fund established by section §8F@8) and available
subject to annual appropriations.

(e) COST RECOVERY.—In establishing a limited access legé program, a Council



shall—

(1) develop a methodology and the means to identify and absesmhagement, data
collection and analysis, and enforcement programsatieadirectly related to and in
support of the program; and

(2) provide, under section 304(d)(2), for a program of feeslpaitnited access
privilege holders that will cover the costs of managemerd, aalection and analysis,
and enforcement activities.

() CHARACTERISTICS.—A limited access privilege estabésd after the date of enactment of
the Magnuson-Stevens Fishery Conservation and Managemenh&esation Act of 2006 is a
permit issued for a period of not more than 10 years that—

(1) will be renewed before the end of that period, untdsas been revoked, limited, or
modified as provided in this subsection;

(2) will be revoked, limited, or modified if the holder auhd by the Secretary, after
notice and an opportunity for a hearing under section 554ebfitUnited States Code,
to have failed to comply with any term of the plan idesdiin the plan as cause for
revocation, limitation, or modification of a permit, whimay include conservation
requirements established under the plan;

(3) may be revoked, limited, or modified if the holder is fobgdhe Secretary, after
notice and an opportunity for a hearing under section 554ebfitUnited States Code,
to have committed an act prohibited by section 307 of thisad

(4) may be acquired, or reacquired, by participants iptbgram under a mechanism
established by the Council if it has been revoked, limibednodified under paragraph
(2) or (3).

(g) LIMITED ACCESS PRIVILEGE ASSISTED PURCHASE PRBG&M.—

(1) IN GENERAL.—A Council may submit, and the Secretangy approve and
implement, a program which reserves up to 25 percent dieasycollected from a
fishery under section 304(d)(2) to be used, pursuant to sé&git6(a)(7) of title 46,
United States Code, to issue obligations that aichemzing—

(A) the purchase of limited access privileges in théiefig by fishermen who
fish from small vessels; and

(B) the first-time purchase of limited access privilegethat fishery by entry
level fishermen.

(2) ELIGIBILITY CRITERIA.—A Council making a submissiaimder paragraph (1)
shall recommend criteria, consistent with the provisiorthisfAct, that a fisherman must
meet to qualify for guarantees under subparagraphs (ABraf paragraph (1) and the
portion of funds to be allocated for guarantees undshr sabparagraph.

(h) EFFECT ON CERTAIN EXISTING SHARES AND PROGRAMSNothing in this
Act, or the amendments made by the Magnuson-Stevens Fishemr@dim and Management



Reauthorization Act of 2006, shall be construed to requiealéocation or a reevaluation of
individual quota shares, processor quota shares, @@eprograms, or other quota programs,
including sector allocation in effect before the daftenactment of the Magnuson-Stevens
Fishery Conservation and Management Reauthorization Act of 2006.

() TRANSITION RULES.—

(1) IN GENERAL.—The requirements of this section shatlayaply to any
guota program, including any individual quota progranopeoative program, or
sector allocation for which a Council has taken fircdilcan or which has been
submitted by a Council to the Secretary, or approved b$¢eeetary, within 6
months after the date of enactment of the Magnuson-Sté&ismary
Conservation and Management Reauthorization Act of 2006, ekedpt

(A) the requirements of section 303(d) of this Act in @fi@n the day
before the date of enactment of that Act shall appanypsuch program;

(B) the program shall be subject to review under subsectj@l)(@) of
this section not later than 5 years after the progrgpeimentation; and

(C) nothing in this subsection precludes a Council from pm@ting
criteria contained in this section into any such plans.

(2) PACIFIC GROUNDFISH PROPOSALS.—The requirementdf $ection,
other than subparagraphs (A) and (B) of subsection (c)(lL¥@paragraphs (A),
(B), and (C) of paragraph (1) of this subsection, shalapply to any proposal
authorized under section 302(f) of the Magnuson-Stevens Fi€lugrservation
and Management Reauthorization Act of 2006 that is submittaahwhe
timeframe prescribed by that section.



