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expressed in terms of spawning biomass
or other measure of reproductive po-
tential. To the extent possible, the
MSST should equal whichever of the
following is greater: One-half the MSY
stock size, or the minimum stock size
at which rebuilding to the MSY level
would be expected to occur within 10
years, if the stock or stock complex
were exploited at the MFMT specified
under paragraph (e)(2)(ii)(A)(1) of this
section. Should the estimated size of
the stock or stock complex in a given
year fall below this threshold, the
stock or stock complex is considered
overfished.

(iii) Relationship of SDC to environ-
mental change. Some short-term envi-
ronmental changes can alter the size of
a stock or stock complex without af-
fecting its long-term reproductive po-
tential. Long-term environmental
changes affect both the short-term size
of the stock or stock complex and the
long-term reproductive potential of the
stock or stock complex.

(A) If environmental changes cause a
stock or stock complex to fall below its
MSST without affecting its long-term
reproductive potential, fishing mor-
tality must be constrained sufficiently
to allow rebuilding within an accept-
able time frame (also see paragraph
(j))(3)(ii) of this section). SDC should
not be respecified.

(B) If environmental changes affect
the long-term reproductive potential of
the stock or stock complex, one or
more components of the SDC must be
respecified. Once SDC have been re-
specified, fishing mortality may or
may not have to be reduced, depending
on the status of the stock or stock
complex with respect to the new cri-
teria.

(C) If manmade environmental
changes are partially responsible for a
stock or stock complex being in an
overfished condition, in addition to
controlling fishing mortality, Councils
should recommend restoration of habi-
tat and other ameliorative programs,
to the extent possible (see also the
guidelines issued pursuant to section
305(b) of the Magnuson-Stevens Act for
Council actions concerning essential
fish habitat).

(iv) Secretarial approval of SDC. Secre-
tarial approval or disapproval of pro-
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posed SDC will be based on consider-
ation of whether the proposal:

(A) Has sufficient scientific merit;

(B) Contains the elements described
in paragraph (e)(2)(ii) of this section;

(C) Provides a basis for objective
measurement of the status of the stock
or stock complex against the criteria;
and

(D) Is operationally feasible.

(3) Optimum yield—(i) Definitions—(A)
Optimum yield (OY). Magnuson-Stevens
Act section (3)(33) defines ‘‘optimum,”’
with respect to the yield from a fish-
ery, as the amount of fish that will
provide the greatest overall benefit to
the Nation, particularly with respect
to food production and recreational op-
portunities and taking into account
the protection of marine ecosystems;
that is prescribed on the basis of the
MSY from the fishery, as reduced by
any relevant economic, social, or eco-
logical factor; and, in the case of an
overfished fishery, that provides for re-
building to a level consistent with pro-
ducing the MSY in such fishery. OY
may be established at the stock or
stock complex level, or at the fishery
level.

(B) In NSI1, use of the phrase
‘“‘achieving, on a continuing basis, the
optimum yield from each fishery”
means producing, from each stock,
stock complex, or fishery: a long-term
series of catches such that the average
catch is equal to the OY, overfishing is
prevented, the long term average bio-
mass is near or above B, and over-
fished stocks and stock complexes are
rebuilt consistent with timing and
other requirements of section 304(e)(4)
of the Magnuson-Stevens Act and para-
graph (j) of this section.

(ii) General. OY is a long-term aver-
age amount of desired yield from a
stock, stock complex, or fishery. An
FMP must contain conservation and
management measures, including ACLs
and AMs, to achieve OY on a con-
tinuing basis, and provisions for infor-
mation collection that are designed to
determine the degree to which OY is
achieved. These measures should allow
for practical and effective implementa-
tion and enforcement of the manage-
ment regime. The Secretary has an ob-
ligation to implement and enforce the
FMP. If management measures prove
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unenforceable—or too restrictive, or
not rigorous enough to prevent over-
fishing while achieving OY—they
should be modified; an alternative is to
reexamine the adequacy of the OY
specification. Exceeding OY does not
necessarily constitute overfishing.
However, even if no overfishing re-
sulted from exceeding OY, continual
harvest at a level above OY would vio-
late NS1, because OY was not achieved
on a continuing basis. An FMP must
contain an assessment and specifica-
tion of OY, including a summary of in-
formation utilized in making such
specification, consistent with require-
ments of section 303(a)(3) of the Magnu-
son-Stevens Act. A Council must iden-
tify those economic, social, and eco-
logical factors relevant to management
of a particular stock, stock complex, or
fishery, and then evaluate them to de-
termine the OY. The choice of a par-
ticular OY must be carefully docu-
mented to show that the OY selected
will produce the greatest benefit to the
Nation and prevent overfishing.

(ii1) Determining the greatest benefit to
the Nation. In determining the greatest
benefit to the Nation, the values that
should be weighed and receive serious
attention when considering the eco-
nomic, social, or ecological factors
used in reducing MSY to obtain OY
are:

(A) The benefits of food production
are derived from providing seafood to
consumers; maintaining an economi-
cally viable fishery together with its
attendant contributions to the na-
tional, regional, and local economies;
and utilizing the capacity of the Na-
tion’s fishery resources to meet nutri-
tional needs.

(B) The benefits of recreational op-
portunities reflect the quality of both
the recreational fishing experience and
non-consumptive fishery uses such as
ecotourism, fish watching, and rec-
reational diving. Benefits also include
the contribution of recreational fishing
to the national, regional, and local
economies and food supplies.

(C) The benefits of protection af-
forded to marine ecosystems are those
resulting from maintaining viable pop-
ulations (including those of
unexploited species), maintaining ade-
quate forage for all components of the
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ecosystem, maintaining evolutionary
and ecological processes (e.g., disturb-
ance regimes, hydrological processes,
nutrient cycles), maintaining the evo-
lutionary potential of species and eco-
systems, and accommodating human
use.

(iv) Factors to consider in OY specifica-
tion. Because fisheries have limited ca-
pacities, any attempt to maximize the
measures of benefits described in para-
graph (e)(3)(iii) of this section will in-
evitably encounter practical con-
straints. OY cannot exceed MSY in any
circumstance, and must take into ac-
count the need to prevent overfishing
and rebuild overfished stocks and stock
complexes. OY is prescribed on the
basis of MSY as reduced by social, eco-
nomic, and ecological factors. To the
extent possible, the relevant social,
economic, and ecological factors used
to establish OY for a stock, stock com-
plex, or fishery should be quantified
and reviewed in historical, short-term,
and long-term contexts. Even where
quantification of social, economic, and
ecological factors is not possible, the
FMP still must address them in its OY
specification. The following is a non-
exhaustive list of potential consider-
ations for each factor. An FMP must
address each factor but not necessarily
each example.

(A) Social factors. Examples are en-
joyment gained from recreational fish-
ing, avoidance of gear conflicts and re-
sulting disputes, preservation of a way
of life for fishermen and their families,
and dependence of local communities
on a fishery (e.g., involvement in fish-
eries and ability to adapt to change).
Consideration may be given to fishery-
related indicators (e.g., number of fish-
ery permits, number of commercial
fishing vessels, number of party and
charter trips, landings, ex-vessel reve-
nues etc.) and non-fishery related indi-
cators (e.g., unemployment rates, per-
cent of population below the poverty
level, population density, etc.). Other
factors that may be considered include
the effects that past harvest levels
have had on fishing communities, the
cultural place of subsistence fishing,
obligations under Indian treaties, pro-
portions of affected minority and low-
income groups, and worldwide nutri-
tional needs.
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(B) Economic factors. Examples are
prudent consideration of the risk of
overharvesting when a stock’s size or
reproductive potential is uncertain (see
§600.335(c)(2)(1)), satisfaction of con-
sumer and recreational needs, and en-
couragement of domestic and export
markets for U.S. harvested fish. Other
factors that may be considered include:
The value of fisheries, the level of cap-
italization, the decrease in cost per
unit of catch afforded by an increase in
stock size, the attendant increase in
catch per unit of effort, alternate em-
ployment opportunities, and economic
contribution to fishing communities,
coastal areas, affected states, and the
nation.

(C) Ecological factors. Examples in-
clude impacts on ecosystem component
species, forage fish stocks, other fish-
eries, predator-prey or competitive
interactions, marine mammals, threat-
ened or endangered species, and birds.
Species interactions that have not been
explicitly taken into account when cal-
culating MSY should be considered as
relevant factors for setting OY below
MSY. In addition, consideration should
be given to managing forage stocks for
higher biomass than B, to enhance
and protect the marine ecosystem.
Also important are ecological or envi-
ronmental conditions that stress ma-
rine organisms, such as natural and
manmade changes in wetlands or nurs-
ery grounds, and effects of pollutants
on habitat and stocks.

(v) Specification of OY. The specifica-
tion of OY must be consistent with
paragraphs (e)(3)(i)-(iv) of this section.
If the estimates of MFMT and current
biomass are known with a high level of
certainty and management controls
can accurately limit catch then OY
could be set very close to MSY, assum-
ing no other reductions are necessary
for social, economic, or ecological fac-
tors. To the degree that such MSY esti-
mates and management controls are
lacking or unavailable, OY should be
set farther from MSY. If management
measures cannot adequately control
fishing mortality so that the specified
OY can be achieved without over-
fishing, the Council should reevaluate
the management measures and speci-
fication of OY so that the dual require-
ments of NS1 (preventing overfishing
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while achieving, on a continuing basis,
0Y) are met.

(A) The amount of fish that con-
stitutes the OY should be expressed in
terms of numbers or weight of fish.

(B) Either a range or a single value
may be specified for OY.

(C) All catch must be counted against
QY, including that resulting from by-
catch, scientific research, and all fish-
ing activities.

(D) The OY specification should be
translatable into an annual numerical
estimate for the purposes of estab-
lishing any total allowable level of for-
eign fishing (TALFF) and analyzing
impacts of the management regime.

(E) The determination of OY is based
on MSY, directly or through proxy.
However, even where sufficient sci-
entific data as to the biological charac-
teristics of the stock do not exist, or
where the period of exploitation or in-
vestigation has not been long enough
for adequate understanding of stock
dynamics, or where frequent Ilarge-
scale fluctuations in stock size dimin-
ish the meaningfulness of the MSY
concept, OY must still be established
based on the best scientific informa-
tion available.

(F) An OY established at a fishery
level may not exceed the sum of the
MSY values for each of the stocks or
stock complexes within the fishery.

(G) There should be a mechanism in
the FMP for periodic reassessment of
the OY specification, so that it is re-
sponsive to changing circumstances in
the fishery.

(H) Part of the OY may be held as a
reserve to allow for factors such as un-
certainties in estimates of stock size
and domestic annual harvest (DAH). If
an OY reserve is established, an ade-
quate mechanism should be included in
the FMP to permit timely release of
the reserve to domestic or foreign fish-
ermen, if necessary.

(vi) OY and foreign fishing. Section
201(d) of the Magnuson-Stevens Act
provides that fishing by foreign nations
is limited to that portion of the OY
that will not be harvested by vessels of
the United States. The FMP must in-
clude an assessment to address the fol-
lowing, as required by section 303(a)(4)
of the Magnuson-Stevens Act:
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(A) DAH. Councils and/or the Sec-
retary must consider the capacity of,
and the extent to which, U.S. vessels
will harvest the OY on an annual basis.
Estimating the amount that U.S. fish-
ing vessels will actually harvest is re-
quired to determine the surplus.

(B) Domestic annual processing (DAP).
Each FMP must assess the capacity of
U.S. processors. It must also assess the
amount of DAP, which is the sum of
two estimates: The estimated amount
of U.S. harvest that domestic proc-
essors will process, which may be based
on historical performance or on sur-
veys of the expressed intention of man-
ufacturers to process, supported by evi-
dence of contracts, plant expansion, or
other relevant information; and the es-
timated amount of fish that will be
harvested by domestic vessels, but not
processed (e.g., marketed as fresh
whole fish, used for private consump-
tion, or used for bait).

(C) Joint wventure processing (JVP).
When DAH exceeds DAP, the surplus is
available for JVP.

(f) Acceptable biological catch, annual
catch limits, and annual catch targets.
The following features (see paragraphs
(f)(1) through (f)(b) of this section) of
acceptable biological catch and annual
catch limits apply to stocks and stock
complexes in the fishery (see paragraph
(d)(2) of this section).

(1) Introduction. A control rule is a
policy for establishing a limit or target
fishing level that is based on the best
available scientific information and is
established by fishery managers in con-
sultation with fisheries scientists. Con-
trol rules should be designed so that
management actions become more con-
servative as biomass estimates, or
other proxies, for a stock or stock com-
plex decline and as science and man-
agement uncertainty increases. Exam-
ples of scientific uncertainty include
uncertainty in the estimates of MFMT
and biomass. Management uncertainty
may include 1late catch reporting,
misreporting, and underreporting of
catches and is affected by a fishery’s
ability to control actual catch. For ex-
ample, a fishery that has inseason
catch data available and inseason clo-
sure authority has better management
control and precision than a fishery
that does not have these features.
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(2) Definitions. (i) Catch is the total
quantity of fish, measured in weight or
numbers of fish, taken in commercial,
recreational, subsistence, tribal, and
other fisheries. Catch includes fish that
are retained for any purpose, as well as
mortality of fish that are discarded.

(ii) Acceptable biological catch (ABC) is
a level of a stock or stock complex’s
annual catch that accounts for the sci-
entific uncertainty in the estimate of
OFL and any other scientific uncer-
tainty (see paragraph (f)(3) of this sec-
tion), and should be specified based on
the ABC control rule.

(iii) ABC control rule means a speci-
fied approach to setting the ABC for a
stock or stock complex as a function of
the scientific uncertainty in the esti-
mate of OFL and any other scientific
uncertainty (see paragraph (f)(4) of this
section).

(iv) Annual catch limit (ACL) is the
level of annual catch of a stock or
stock complex that serves as the basis
for invoking AMs. ACL cannot exceed
the ABC, but may be divided into sec-
tor-ACLs (see paragraph (f)(6) of this
section).

(v) Annual catch target (ACT) is an
amount of annual catch of a stock or
stock complex that is the management
target of the fishery, and accounts for
management uncertainty in control-
ling the actual catch at or below the
ACL. ACTs are recommended in the
system of accountability measures so
that ACL is not exceeded.

(vi) ACT control rule means a speci-
fied approach to setting the ACT for a
stock or stock complex such that the
risk of exceeding the ACL due to man-
agement uncertainty is at an accept-
ably low level.

(3) Specification of ABC. ABC may not
exceed OFL (see paragraph (e)(2)(i)(D)
of this section). Councils should de-
velop a process for receiving scientific
information and advice used to estab-
lish ABC. This process should: Identify
the body that will apply the ABC con-
trol rule (i.e. , calculates the ABC), and
identify the review process that will
evaluate the resulting ABC. The SSC
must recommend the ABC to the Coun-
cil. An SSC may recommend an ABC
that differs from the result of the ABC





