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Florida Keys Commercial Fishermen’s Association

P.O. Box 501404, Marathon, FL 33050
September 11, 2011

Mr. David Cupka, Chair

South Atlantic Fishery Management Council

4055 Faber Place Drive, Suite 201

North Charleston, SC  29405

Re:  Spiny Lobster Amendment 11, Coral Protection Areas and Trap Line Marking

Dear Mr. Cupka,

On August 27, 2009, the National Marine Fisheries Service, Southeast Regional Office (NMFS/SERO) released a Biological Opinion (BI-OP) on the effects of the continued authorization of spiny lobster fishing in the U.S. South Atlantic and Gulf of Mexico Exclusive Economic Zones (EEZ) with regard to threatened or endangered species, specifically Acropora corals, sea turtles and smalltooth sawfish.  This latest consultation is part of a series of evaluations that took place in 1979, 1981, 1989 and 2005.  In each of those consultations the Biological Opinions concluded the continued spiny lobster trap fishery was not likely to jeopardize the continued existence of endangered or threatened species or result in the destruction or adverse modification of critical habitat.
Even though the BI-OP reported only minimal impacts on the three assessed species, it went on to recommend, non-discretionary Reasonable and Prudent Measures (RPM) portions of which, if implemented as written, will have a significant negative impact on the spiny lobster trap fishery.  Of particular concern are proposed closed areas to protect Acropora corals and a trap rope regulation requiring industry specific markings throughout their length.  
Also suspect are certain elements of the BI-OP including data gathering, site selections, assumptions to support recommended actions and the validity of alternatives presented to the Council for consideration.  Other organizations and regulatory agencies voiced concerns about certain aspects of the BI-OP including the Florida Keys National Marine Sanctuary (FKNMS), their Sanctuary Advisory Council (SAC), The Nature Conservancy (TNC) and individuals engaged in coral farming within the boundaries of the FKNMS that extend into the EEZ.  In fact there was so much concern generated by the BI-OP that Bruce Popham, FKNMS SAC Chairman and I invited a number of interested parties to meet in Marathon, FL to review and discuss the matter, holding two meetings on May 25, 2011 and July 12-13, 2011 respectively. (Attendance Rosters and Meeting Dates Attached – Appendix A)
Here then is an industry perspective on several key elements in the BI-OP and our recommendations to the Council based on the discussions of the working groups at the Marathon meetings.
PROPOSED CLOSED AREAS TO PROTECT ACROPORA CORAL

Taken from RPM #2, Rule 7:
7.  NMFS in cooperation with the Florida Keys National Marine Sanctuary, Gulf of Mexico and South Atlantic Fishery Management Councils must work to establish new closed areas or expand the size of existing closed areas in waters under their jurisdiction where Acropora is present to prohibit spiny lobster fishing.  This will reduce the likelihood of spiny lobster traps affecting Acropora.1
The commercial spiny lobster industry is in complete agreement with the Council that preservation of habitat is of paramount importance for the sustainability of our fishery.  That is precisely why we questioned a number of points regarding proposed closed areas to protect Acropora corals in Spiny Lobster Amendment 10.  Our concerns and opposition to the Council taking action on these items were well-founded.   We felt it far more important to amend and strengthen these regulations right from the start rather than rush to completion and face two or more years to have them corrected through the regulatory process. As a result of the discussions at our Marathon meetings, most, but not all of these issues have been brought to what we believe is a satisfactory resolve, improving the overall level of protection and even adding additional sites for Council consideration. 

Commercial trap fishermen do not intentionally set their gear on coral formations.  It is less productive, destroys habitat essential to the species we harvest and the action is illegal under both Florida Statutes (FS) and provisions in the Code of Federal Regulations (CFR).  For those reasons, it would seem perfectly reasonable to make the case that the proposed action in the BI-OP is redundant in nature and therefore unnecessary.  Measured impacts to Acropora corals, assumed in the BI-OP, are based on trap movement due to tropical storms and hurricanes and not a result of normal fishing activity.  In these unusual weather events water-borne debris and trap movement are guided by the elements and ‘on-paper closures’ will have no effect on the final outcome.
Particularly troublesome is data used in the BI-OP to assess the impact on Acropora.  Referencing tropical storms and hurricanes, the BI-OP states, “Since no data exists on the size of the impacts of these events, we selected the greatest area of impacts associated with non-tropical weather events, 4.96 square meters for our analysis.  We recognize this area of observed impact occurred in depths shallower than where the federal fishery is likely to operate.”2 (Emphasis added)  It should only be logical then to assume the results of the analysis are not valid.  The dynamic effects of wind, current and waves would differ significantly between deep and shallow water based on direction and intensity of the storm.  Even citing best available science is inexcusable when the application of that data is incorrect.  It is also reasonable to assume there is less damage to Acropora in federal waters because there is less of it in deeper water.
The Council should also be aware that NMFS/SERO has a Draft Recovery Plan for Acropora Coral initiated in 2008. Yet in spite of numerous requests, the agency refuses to release the document because it is in draft form.  Presumably, this study would have specific recommendations essential to any action(s) being considered by the Marathon working group or the Council.

INDUSTRY COMMENTS AND RECOMMENDATIONS

RESULTING FROM THE MARATHON WORKING GROUP MEETINGS
Area Closures
Issue:  NMFS Protected Resources recommended three alternatives on area closures to the Council:  1) 24 large areas encompassing 14 square miles of bottom, 2) 37 Medium areas encompassing 8 square miles of bottom, 3) 52 small areas encompassing 4 square miles of bottom.  All of the defined areas consisted of very large and disproportionate amounts of sand bottom compared to coral.  Also noteworthy, the 24 large areas were arbitrarily presented to the Council for the sole purpose of providing a third alternative. 
Comment:  After discussion, it was generally agreed the 52 small areas would provide the best protection for Acroporids, especially if they were spread throughout the Keys much like a seeding process.  
Site Selections

Issue:  Sites within the three alternative areas all encompassed large tracts of sand bottom and in many cases extended well beyond the reef line where there is no Acropora present.  Closing areas of sand bottom would be punitive in nature to the trap fishery and trap placement particularly in the Upper Keys where large tracts of fishable bottom are already closed due to various management plans, state parks and aquatic preserves.  
Comment:  We therefore recommended the 52 sites be amended, tightening the boundaries to exclude those large areas of sandy bottom.  Boundaries on all of the sites were based on strict lines of latitude and longitude for ease of marking and did not follow reef contours, so it was further recommended these boundaries be adjusted to fit the reef contour.
Data Sets
Issue:  Several of the selected sites were drawn around areas of dead coral or where there was no Acropora at all.  Data sets being used to determine sites were dated with most of them from the 1990’s. 
 Comment:  Ken Nedimyer, Chris Bergh and James Byrne were extremely helpful in providing first-hand knowledge of the condition of many of the selected sites.  Their input, along with steering information provided by John Hunt and Tom Matthews of Florida Wildlife Research Institute (FWRI) ensured data sets and information through 2010 would now be included in the site evaluations and assessments.
Jurisdictional Authority

Issue:  Several site selections extend into Florida State waters.  There were also concerns about proposed closures in areas within the boundaries of the FKNMS.  
Comment:  There was unanimous agreement to redraw boundaries where sites overlapped State waters.  FKNMS officials advised there is a strict set of protocols used by them for evaluating and implementing closed areas.  It was suggested the closed areas also prohibit commercial and recreational harvest of lobsters by divers, no commercial or recreational fishing, no anchoring and non-consumptive use only.  FKNMS agreed to use the proposed closed areas in SL Amendment 11 as building blocks and to incorporate them into the spatial management plan being developed for the park in 2012.
Additional Protections

Issue:  Under the Endangered Species Act, 82 corals have been listed as threatened or endangered.  Including Acropora palmata and cervicornis, a total of 7 of those listed are indigenous to the Florida Keys reef system.  
Comment:  As a proactive measure, alternate site selections were chosen that include as many of the 7 species as possible.  
Unresolved Issues

· Buffer Zones were primarily discussed as a simplified method of extending existing Sanctuary Preservation Areas (SPA).  Many of the SPA’s were implemented because they afford Acropora protection and increasing the size of a number of these areas would offer additional protection.  Since neither NMFS nor the FKNMS have any plans to mark the proposed closed areas, it was generally considered appropriate to expand areas known to mariners as having navigational and use restrictions.   Establishing 500’ buffers (nearly two football fields in length) around each and every site was immediately dismissed by industry as overly restrictive, impossible to enforce and protecting more sand bottom than coral.
· There was unanimous agreement to include all of the coral nursery sites developed by Ken Nedimyer and Mote Marine Labs for coral farming and reef regeneration.  With agreement by all parties, the number of sites recommended could conceivably increase from 52 to a total of 58 in order to accommodate this provision.  The locations of the coral nurseries and their boundaries are not delineated on the charts submitted by e-mail on September 1, 2011.

· Amended boundaries on sites overlapping State waters have not been delineated on charts provided as of September 1, 2011.

· It was agreed there would be a final review of the amended charts by the working group from the Marathon meetings. Hard copies of amended charts were to be provided to the working group by July 29, 2011.  Working group members received e-mailed copies of the charts on September 1, 2011.  A review by the working group has not taken place.
Summary

Industry, conservation groups and associated state and federal agencies have been extremely proactive in their efforts to review, remedy and advance the site selection process.  We believe the Marathon meetings created a unique forum contributing significantly to the development of a plan offering greater protection to Acroporids and other corals and one that is fair and equitable to all user groups.  There are unresolved issues that need to be addressed.  Most are cursory in nature and pertain to marking all of the proposed closed areas and providing a final set of charts for review and approval.  The other as yet unresolved issue is buffer zones.
Recommendation
The industry recommends the Council take no action on the proposed closed areas to protect Acropora until such time as the appropriate and completed charts delineating all of the site specific locations have been provided by the NMFS Protected Resources Division to the South Atlantic Fishery Management Council and the Marathon working group for a final review and approval.  We further recommend the Council request NMFS fast track the Draft Recovery Plan for Acropora Coral and withhold action relating to Spiny Lobster Amendment 11 until the report has been released and analyzed for relevancy to any proposed recommendations that may be amended due to the recovery plan content.
TRAP LINE MARKING
Under RPM No.3 the following terms and conditions are to be implemented:
13.  NMFS must work with the Gulf of Mexico and South Atlantic Fishery Management Councils, and the State of Florida, to implement measures requiring that all spiny lobster trap rope be a specific color or have easily identifiable patterns/markings, not currently in use in other fisheries, along its entire length.  This will ensure any trap rope affects can be attributed to the appropriate fishery (e.g., stone crab, spiny lobster, or blue crab fisheries).  Easily identifiable ropes must be phased into the federal fishery no later than five years after the finalization of this biological opinion.

Purpose & Need
Industry specific trap line marking serves no biological purpose, fulfills no academic need and accomplishes nothing other than the ability to assess blame.  
A Brief Review of Rope Qualities

Synthetic ropes exposed to ultraviolet light are going to suffer varying degrees of degradation.   In testing, evaluating and rating various rope types for UV resistance manufacturers are unwilling to express rope life in terms of years and refer instead to good, fair, poor as general classifications.  This is due in large part to the huge number of variables affecting rope life such as wet/dry application, salt/freshwater, hours of exposure to sunlight and intensity, physical applications, e.g. load/no load and frequency of use.
Rope manufacturers and various certified testing institutions do point out that certain colors are more susceptible to UV degradation than others because of various inherent qualities.  The assessment of colors and their vulnerability to UV degradation is well-known with yellow and red being the most vulnerable and UV degradation diminishing somewhat as you progress into darker shades.3 

The two colors most resistant to UV degradation are white and black but for exactly opposite reasons.  White rope, void of pigment, reflects UV rays.  Black on the other hand contains more carbon black than any of the other colors and absorbs the UV rays which it rapidly dissipates as heat especially in an aqueous environment.4,5  That is precisely why the majority of the spiny lobster trap fishermen use black rope, experiencing an average user life span of 5-7 years.  The second preferred color by trap fishermen is white, due to line size availability, with a similar life expectancy in the industry of 5-7 years on average.
Introducing a colored strand to an otherwise all black line creates two problems:  1) the colored strand will generally have a life expectancy one half or less than the black line due to UV absorption and degradation 2) The chemical make-up of the colored strand will cause it to expand and contract at different levels than the black strands and accelerate deterioration under load.
Sea Turtles – Acropora Coral – Smalltooth Sawfish
Under the Atlantic Large Whale Take Reduction Program (ALWTRP) trap/pot fishermen in the Northeast are required to mark their ropes one time within 4 feet of the buoy.  Whale entanglement does occur in the area because trap ropes are fished in much longer lengths relative to water depth and often times form an “N” shape in the water.  Whales swimming through or around them are at risk of becoming fouled in the trap rope.

Only rarely in the South Atlantic and Gulf of Mexico is there interaction with porpoises or dolphins. We are not aware of any reported whale entanglements in spiny lobster trap gear in the South Atlantic or Gulf of Mexico and any analogies between the Northeast trap/pot fishery and the spiny lobster trap fishery are erroneous.  Most prone to interaction and entanglement with spiny lobster trap ropes are turtles, especially loggerheads, and even those incidents are minimal.

The BI-OP reports a total of ten turtle entanglements in a three-year spiny lobster season in which 485,000 traps were deployed with only two of those entanglements resulting in fatalities.  By inference and assumption and citing a lack of industry observers, the BI-OP attempts to make the case that the rate of incidents is much higher.  However, the waters of Monroe County and the surrounding area are some of the most heavily traveled in the nation, including but not limited to recreational boaters, sport fishermen, science and research vessels, commercial fishermen, and officers affiliated with the United States Coast Guard, Customs and Immigration, Border Patrol, Municipal Patrols, Drug Enforcement Agency, Florida Fish and Wildlife Conservation Commission, Florida Keys National Marine Sanctuary, Everglades National Park and the United States Navy.  With the exception of recreational boaters in general, any or all of the groups cited would most certainly have the knowledge, know-how and training to report or assist in any such entanglements.  Therefore, it is highly unlikely that turtle entanglements are under reported.
Turtles have high visual acuity and are attracted to colors.6,7,8  Adding colors to trap ropes essentially turns them into turtle attractants.  Anecdotal information from commercial fishermen indicates turtle interaction with spiny lobster trap gear occurs with the buoy floating at the surface because the barnacles attached to it are a food source.  Adding colors to the rope and in particular shades of blue, red, pink and green, mimic the tentacles of the Portuguese Man-O-War which is a high protein food source for loggerhead and hawksbill turtles and a staple of their diet.9
Simply stated this BI-OP misses the mark and by regulation will create a problem rather than resolve one.  The spiny lobster trap fishery is not analogous to the trap/pot fisheries in the Northeast where whale entanglements occur.  It is about sea turtles with entirely different behavioral characteristics and diets.  If one of the primary goals is to protect sea turtles, black rope void of all other colorations should be considered as a primary color selection.

Trap rope interaction with Acropora corals during a three year fishing season period was estimated at a very modest 4.96 square meters.
Trap rope entanglement with smalltooth sawfish resulted in 2 entanglements, both of which resulted in non-fatal releases.

Environmental Impact

Without a phased-in approach, compliance with the trap rope coloration requirement by 2014 would require replacing 8,267 miles of polyethylene rope and generate an estimated 272,812 cubic feet of solid waste.
Costs 
Costs associated with trap rope marking and/or replacement are enormous and place an unfair financial burden on the industry.  As initially proposed, the requirement had a mandated compliance date of 2014.  Initial costs calculated to meet that requirement were estimated at $19,027,500.00.10  Since then, there have been several discussions between industry and NMFS regarding a phased-in approach.  
Reduced rope life resulting from the introduction of a colored strand also contributes significantly to increased costs.  FKCFA asked Mr. Chuck Adams, Marine Economics Specialist, Florida Sea Grant College Program, University of Florida to draft an independent analysis of industry costs associated with trap rope replacement. (See Attached Report).
Summary
Other than providing the capability to assess blame, trap rope marking in the spiny lobster trap fishery does nothing to protect the resource.  To the contrary, it could conceivably result in a great deal of harm to sea turtles which are most likely to interact with trap ropes especially if a colored strand is introduced.  Environmental and disposal issues need to be considered as the ropes are retired more frequently as well as the costs to industry for the rope itself and associated labor costs.
Recommendation
The South Atlantic Fishery Management Council endorse the use of black, polyethylene rope absent of any other coloration in the spiny lobster trap fishery of the South Atlantic and Gulf of Mexico.
Mr. Cupka, thank you for the opportunity to present industry views on coral protection and trap rope marking and an independent review of costs associated with trap rope marking and replacement By Mr. Chuck Adams.  I look forward to speaking with you and Council members about this matter at the next Council meeting.
Sincerely,

Bill Kelly
Capt. Bill Kelly

Executive Director
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APPENDIX A
FKNMS/FKCFA/NMFS JOINT MEETING – CORAL PROTECTION SITES
ATTENDANCE ROSTER - MAY 25, 2011
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